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ARGUMENT

1. Respondents are not entitled to attorney's fees on appeal.

Respondents argue in their brief that that they are entitled to attorney's fees in
this case pursuant to Idaho Appellate Rule 1 1.1. Respondents' argument fails for two
reasons.
First, Respondents have failed to cite any provision of law that would grant
them attorney's fees on appeal. Respondents cite Rule 11.1 in support of their claim. 1
Rule 11.1 deals with appealable judgments from the magistrate court, not attorney's
fees.
Second, regardless whether this Court affirms or reverses the Industrial
Commission's decision,

appeal has not been brought for an improper purpose.

Respondent cited two cases in support of their claim for attorney's fees, and in neither
of those cases were attorney's fees granted because in neither case was it shown that
the appeal had been brought for an improper purpose. Shriner v. Rausch, 141 Idaho
228,232-33,108 P.3d 375,379-80 (2005); Frankv. Bunker Hill Co., 142 Idaho 126,
132,124 P.3d 1002, 1008 (2005).
Similarly in this case, Warren's purpose in bringing this appeal was not
"improper." Warren's purpose in bringing this appeal is simply that she wants to
receive a full presentation of the facts of her case. The Industrial Commission lacked
substantial and competent evidence in reaching some of its conclusions, and the
Commission abused its discretion in excluding some of Warren's evidence. Regardless

1

Respondents' Brief, pp.14-15.
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of whether this Court agrees with Warren's arguments, Warren's purposes in bringing
this appeal are proper purposes for appellate review.

2. Appellant did not receive a full and
Industrial Commission because
evidence before him.

case before the

Contrary to Respondents' assertions, Warren is not asking this Court to
"reweigh" the evidence. Warren is respectfully asking the Court to account for what
the Commission ignored-that Defendants' own expert opined that Ms. Warren would
benefit from a pain-management program, that Dr. Beaver agreed with Ms. Warren's
neuropsychologist Dr. White that any pain-management program be done with further
consultation from a psychiatrist, and that it would be reasonable for Ms. Warren to be
reassessed after participating in a pain-management program.
Contrary to the Commission's claim, Dr. Beaver supported further care and
treatment and evaluation that would belie current finding of MMI. Respondents cite
Dr. Beaver's August 5, 2011 examination as follows: "After his examination of
August 5, 2011, Dr. Beaver further concluded Claimant does not warrant additional
permanent partial impairment for her anxiousness and there is not evidence to warrant
permanent partial impairment for neurocognitive issues.,,2 The Respondents then
conclude that "[t]here is no other evidence on issue of impairment. ,,3
Respondents failed to respond to Warren's Opening Brief. In the Opening
Brief, Warren argued that Dr. Beaver's August 2011 assessment was clarified in his

2
3

Respondents' Brief, p.17 (citing Defendants Ex. 10).
Respondents' Brief, p.l7.
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July 2012 deposition. Nearly a year after Dr. Beaver wrote the above assessment
erroneously relied on by the Commission, Dr. Beaver stated that Su Warren suffered
from an "adjustment disorder with anxious mood" and "components" of post-traumatic
stress disorder that were 50% attributable to her work injury.4 Dr. Beaver's opinions
as stated in his July 2012

contradict his opinions about the beneficial

effects of treating Warren's emotional and psychological issues. 5 Again, Respondents
failed to address Dr. Beaver's July 2012 deposition in their brief.

3. Ms. Warren did not receive a full and fair review of her case before the
Industrial Commission because the hearing officer denied her motion to
stay the hearing in order to receive treatment.
The Commission's decision to refuse her a stay to obtain records from her
neuropsychologist combined with the Commission ignoring the statements by Dr.
Beaver effectively denied Ms. Warren a full and fair opportunity to present her case.
Warren fully acknowledges that she sought and received numerous stays prior to the
hearing. And, Warren acknowledges that the Commission exercised its discretion,
albeit wrongfully and abusively, in denying her motion to stay the hearing.
However, Respondents' brief fails to recognize that the basis for the denial of
Warren's motion was an erroneous belief that only palliative treatment was at issue
and the prescribed treatment would not effect permanent impairment or disability. As
argued in Warren's Opening Brief, that assumption was in error. The Commission's

Beaver Depo., p.34, 11.7-22; see generally regarding Dr. Beaver's assessment ofSu Warren's psychological
condition Deposition of Craig Weaver, pp.31-41.
5 Beaver Depo., pp. 34-40.
4
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denial of Warren's motion to stay the hearing was in effect a medical opinion that Ms.
Warren had reached MMI, and the decision ignored Dr. Beaver's opinion and Dr.
White's wrongfully excluded opinion.
As stated in the Affidavit of Ned Cannon, the case was not ready for hearing
to Claimant's continued care and treatment

a neuropsychologist, Dr. IvIichelle

White, and Ms. Warren's need for a surgical consult, along with other care and
treatment. 6 The stay was not sought for palliative care as erroneously stated by the
Commission. Rather the stay was sought in order for Warren to obtain medical
opinions directly effecting her care, treatment, disabilities, and ultimately, her MMI
and ratings.

4. Ms. Warren did not receive a full and fair review of her case before the
Industrial Commission because the hearing officer excluded essential
evidence probative of Warren's psychological condition.
Respondents argue that the Commission did not abuse its discretion in
excluding several of Warren's exhibits as untimely, including Dr. Michelle White's
"Clinical and Psychological Evaluation." Respondents allege that "[ c ]laimant did not
provide any explanation of why she failed to timely produce the exhibits except that
she attempted to vacate the hearing to allow additional time to produce exhibits.,,7
Warren did submit good cause to the Commission as to why the White report
was submitted untimely. In Warren's "Motion to Vacate Hearing Currently Scheduled
for May 10,2012, Warren stated as follows:

6
7

R. pp. 12-13, "Aff. of Ned A. Cannon in Support of Motion to Stay Proceedings."
Respondents' Brief, pp. 25-26.
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Claimant's primary care physician has referred her to a neurosurgeon
for continued care and treatment. Furthermore, Claimant has undergone
a neuropsychological evaluation and has yet to receive a finalized
report. Claimant is in need of said report and her doctors' updated plan
of care before a hearing and/or before mediation is rescheduled.
Because the defendants refused payment to Claimant's
neuropsychologist, Michelle White, PhD., and because Claimant "vas
unable to make the final $700 installment payment to Dr. White,
Claimant's counsel advanced said payment to facilitate the report's
preparation and dissemination. The undersigned counsel has spoken
with Dr. White's office as recently as Wednesday, May 2, 2012, and
was advised that Claimant's report will be completed on Tuesday, May
8,2012, at the earliest. Without final opinions and assessments from
Claimant's doctors, she is unable to complete her course of care and
treatment, reach MMI and have PPI and PPD ratings prepared and, as
such, will be unable to make a full and fair presentation to the
Commission at Hearing on May 10,2012. 8
Warren had not submitted Dr. White's report for the simple reason that Dr. White had
not

provided her with the report. The Commission abused its discretion when it

excluded Dr. White's report.
The Commission's proceedings are governed by the rules of equity. "The
Commission should have the discretionary power to consider any type of reliable
evidence having probative value, even though that evidence may not be admissible in
a court oflaw." Stolle v. Bennett, 144 Idaho 44, 49-50,156 P.3d 545,550-51 (2007).
In this case, the Commission did not find that admission of the above mentioned
exhibits would "prejudice" Defendants. This Court has stated, "The humane purposes
which it serves leave no room for narrow, technical construction of the provisions of
the Idaho Workers' Compensation Law." Ogden v. Thompson, 128 Idaho 87, 88, 910
P.2d 759, 760 (1996).

8

Claimant's Motion to Vacate Hearing, Currently Scheduled for May 10,2012, pp.I-2 (May 4,2012).
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DATED

day of January, 2014.

LAW FIRM

Attorney for Appellant/Claimant
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